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tire line are so connected, that each com- 
pany receiving goods for transportation, 
fixes the rate of compensation for the 
whole route, and it is all received and 
receipted for in one gross sum, there 
should be an implied undertaking raised 
for safe transportation through the entire 
route on the part of the company re- 

ceiving the goods: Angle v. Mississippi, 
6c., Railway, 9 Iowa 487. But it is 
said here, that if the consignee knew, or 

might readily have learned, that there 
was no partnership connection between 
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WILSON, PETERS & CO. v. SEIBERT. 

A mortgage of future-acquired chattels is valid only when the property mort- 

gaged may be regarded as a part of, or accretion to, property in actual or legal 
possession of the mortgagor at the time of making the mortgage. 

A mortgage of property in which the mortgagor has no present interest, and 
which he must acquire, if at all, in substitution for or independently of any pro- 
perty he now has, is not valid to create any lien which equity will recognise or 
enforce. 

THE opinion of the court was delivered by 
WOOLLEY, Chancellor.-Can a mortgage upon chattels, to be 

acquired, and having then no existence, create a lien against 
future creditors ? And, if so, in what cases will such a mortgage 
be sustained ? 

These questions have never been decided expressly by the Su- 

preme Court of Kentucky, and that fact and their importance 
have made them obtain from me great attention. 

The arguments of both counsel were unusually elaborate and 

satisfactory, and the large number of authorities to which they 
referred me pointed at once to the true line of inquiry. 

In the case of Morrell v. Noyes, decided in Maine in 1864, and 

reported in 3 Am. Law Reg. N. S. 18, it was held that such a 

mortgage was good by a railroad corporation upon rolling-stock 
and machinery to be purchased in the future, and to be applied 
to the road itself, as an accretion to the property of the mort- 

gagor. It will be observed that use and accretion, and not traffic 
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or sale, mark the property covered by the mortgage in the case 
referred to. 

In the case of Pennock v. Coe, ~e., 23 Howard 119, the 
Supreme Court of the United States gave a similar decision. 
The counsel for the mortgagee made a vigorous attempt to induce 
the court to lay down the broad doctrine that there was no differ- 
ence between a mortgage upon things in esse and things in futuro, 
and in which the mortgagor had, at the time, neither potential 
nor contingent interest. In support of his attempt he referred to 

Fonblanque, B. 1, No. 4; Powell on Mortgages 190; Coote on 

Mortgage Law 185; Noel v. Burley, 3 Simons 103; Metcalfe v. 

Archbishop of York, 1 Mylne & Cr. 553; Langhton v. Horton, 
I Hare 539; Matter of Howe, 1 Paige 125, 129; White v. Car- 

penter, 2 Paige 217, 266; Foreman v. Proctor, 9 B. Monroe 124; 
Abbott v. Gordon, 7 Shepley 408; Jenkes v. Goffe, 1 Rhode 
Island 511; Field v. The Mayor of New York, 2 Selden 179, 
186; Winston v. Mitchell, 2 Story 630, and Story's Eq. Jur. 
?? 1040, 1055. 

I have carefully examined all of these authorities, which were 
either in the public or in my private library, and found that they 
were either foreign to the question, or were cases in which the 

mortgage covered future property, which was to be an accretion 
to the property then owned by the mortgagor, either by adding 
the future to the present, or by growth. 

This idea of accretion runs through all the cases, which evi- 
dently contemplate that the present property is to be retained, 
and that the future property is not to be substituted, but merely 
added. Hence the Supreme Court, in the case above referred 
to, refused to yield to the counsel of the mortgagee, and sus- 
tained the mortgage upon the restricted ground, that the rolling- 
stock afterwards to be acquired was intended not to displace the 
old capital fund, but would be a necessary accretion to it; because 
without rolling stock the railroad, which was the capital fund, 
would be valueless. 

In the case of Mitchell v. Winston, 2 Story's Rep. 630, decided 
by Judge STORY, the mortgage covered the machinery and tools 
then in possession, and machinery, tools, and stock in futuro. 
The learned judge held the mortgage good. I looked into every 
case to which he referred, and to which I had access, and he re- 
ferred to many, and I found that all had reference to future pro- 

VOL. XVII.-39 
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perty, to accrue to or grow upon that which was already in exist- 
ence, which was to be retained and not circulated in trade. In 
other words, the future property was to be an accretion, not a 
substitution. So far, therefore, as that case held good the mort- 
gage upon future machinery to be added to that which was then in 
possession, and which it was contemplated would be retained, the 
decision was correct, but so far as it held that the future goods 
were also covered, it is not supported by previous authorities, 
and is disregarded in England, Maryland, Maine, and Massachu- 
setts. It may have doubtful rest if placed upon the ground that 
the future stock would be the growth or product of the machinery 
then in use; otherwise it is singular. 

But that case does not apply to this, because in that the stock 
would be the product of great labor and change coming from 
capital, skill, and machinery, and these things carry with them 
some idea of accretion. 

But where there is the mere sale of goods unchanged in shape 
or quality, and the mere investment of the proceeds in the same 
species of goods, which are again to be sold in like manner, and 
so on toties quoties,-under such circumstances there may be profit, 
but surely there is neither accretion nor growth. The proper 
word is substitution. 

In the case of Phillips v. Winslow, 18 B. Mon. 445, the mort- 
gage was upon the railroad, and the question was whether the 
recital that its engines and machinery, to be afterwards acquired, 
should be included, created a lien. The court held that the lien 
attached, and lodged their reasoning expressly upon the ground 
that the future-acquired property was to be added to the present, 
and for its benefit. 

And lest they might be misunderstood, the learned judges de- 
clared, " We do not deem it necessary to decide in this case whe- 
ther, under ordinary circumstances, a mortgage on subsequently 
acquired property would be valid, or pass any title to the pro- 
perty." And in the next sentence they declare that their decision 
is governed by the particular facts of the case, "and not by the 
general law upon the subject." 

I was informed that the question had been decided by my 
learned predecessor, Chancellor LOGAN, whose opinion was affirmed 
by the Court of Appeals in the case of Sayre v. Lamdin, No. 
13,227, in this court. An examination of that case, assisted by 
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both counsel, has shown that no such opinion is now in the papers, 
and high authority has suggested to me that Chancellor LOGAN 

entertained different views. 
It is upon these and many other similar cases, that the mort- 

gagee rests his claim. 
When we now turn to cases directly against him, and directly 

upon the question, the authorities are numerous, consistent, and 

logical. 
In the case of Hlolroyd v. Miarshall, 9 Jurist 213, decided in 

1863 by a great court, and supported by the illustrious names of 
Lord WESTBURY, Lord WENSLEYDALE, and Lord CRANWORTH, it 
was held that the mortgage would not cover after-acquired pro- 
perty, unless it was to be an accretion by addition or growth. 
In Mogg v. Baker, 3 Meeson & Welsby 195, it was declared by 
Baron PARKE that if it was only an agreement to mortgage fur- 
niture to be subsequently acquired, to give a bill of sale at a 
future day of the furniture and other goods of the insolvent, then 
it should cover no specific furniture, and would confer no right in 

equity." 
In Morrill v. Noyes, referred to above, the whole question is 

examined with consummate ability and decided with singular ac- 

curacy. The cases of Edgitt v. Hart, 5 Selden 216, Davis v. 
Ransom, 18 Illinois 401, Collins v. Myers, 16 Ohio 547, are suffi- 
ciently decisive of the illegality of the mortgage in this case. 

It is laid down in Comyn's Dig., tit. Grant, D., " that a man 
cannot grant a thing which he has not." So in Bacon's Abridg- 
ment, tit. Grant, D., it is said, " a man cannot grant all the wool 
that shall grow upon his sheep that he shall buy afterwards, for 
there he hath it not actually or potentially." The thing sold 
must have an actual or potential existence. See 2 Kent 468. If 
the seller own the sheep he can sell the wool afterwards to grow. 
See also 4 Metcalf (Mass.) 306, 2 Cush. 300, and 7 Ad. & E. 850, 
which illustrate the question. Nothing can be stronger in the 
same direction than the decision of Chief Justice TINDAL in Lunn 
v. Thornton, 1 Man. Gr. & Scott 379, decided in 1845. 

It must be conceded, as a general proposition, that a mortgage 
of such goods as may be in store on a future day, or of such fur- 
niture as may be in a house, when no particular property is refer- 
red to, will not convey any title to, or create any lien upon, such 
property subsequently acquired which can be upheld or enforced 
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in a suit at law. All the books declare that; and equity, accord- 

ing to the cases I have examined in England and America, holds 
the same doctrine, except when there is a thing in possession of 
the seller to which the other things can attach in future as a part 
of the thing possessed, and not in substitution for it. A man 
cannot give or sell that which at the time of sale is not either 
within his actual or potential possession. Qui non habet, ille non 
dat. The Maine Case affirms: " The vendor or mortgagor must 
have a present actual interest in it or concerning it." 

And, according to the 14th rule of Bacon's Maxims, "the law 
doth not allow of grants except there be the foundation of an 
interest in the grantor." And in the case just referred to the 
court says that " there must be something in presenti, of which the 

thing infuturo is to be the product, or with which it is to be con- 
nected, as necessary for its use, or as incident to it, constituting 
a tangible existing basis for the contract." 

If a merchant owning one bale of cloth should by mortgage 
declare that that bale, and all other bales he should hereafter ac- 
quire, should be subject to the mortgagee's claim, surely one hun- 
dred bales, bought months or years afterwards, could not be 
considered the product of the present bale in possession. I have 
yet to learn that if a liveryman sell one horse, and with the money 
buy another, the second is the product of the first. It has been 
held that if a man contracts for the construction of a carriage or 

ship, and even pays for it, he cannot sell or mortgage the ship or 
carriage; but if he buy one in process of construction he can. 

After having examined the English and American cases, I was 
curious to see how the question was treated in the civil law, and 
I have looked into it. 

I find the doctrine the same as in England and America. On 
page 649, 1 Domat, Cushing's edition, it is said, "this mortgage 
extends to all the things which they shall afterwards acquire, that 
are capable of being mortgaged, by what title soever it be that 
they acquire them, and even to those which are not in being when 
the obligation is contracted; so that the fruits which shall grow 
upon the lands will be comprehended in the mortgage of an estate 
to come." On page 650 it is said: "Although the mortgage be 
restrained to certain things, yet it will nevertheless extend to all 
that shall arise or proceed from that thing which is mortgaged, or 
shall augment it and make a part of it. Thus the fruits which 
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grow upon the lands that are mortgaged are subject to the mort- 
gage, while they continue unseparated from the ground." The 
great jurist proceeds to give a number of like instances, as the 
foals, the lambs and other produce of beasts that are mortgaged; 
and the accretion to mortgaged lands by the alluvion which the 
river may make. 

All these go to illustrate the established English doctrine that 
a mortgage of property to be acquired in futuro extends only to 
such things as may be the product of, or the accretion to, a thing 
already in existence to which those to come will or may attach. 

The idea of substitution is everywhere ignored. 
An eminent jurist and author, Chief Justice REDFIELD, in his 

review of the Maine Case, in 3 American Law Register, referred 
to above, confesses that a mortgage of future-acquired goods, 
merely for the purpose of merchandise, is void both at law and 
equity, and he bitterly laments that courts of equity are not as 
progressive as merchants, otherwise such a mortgage would now 
be sustained. 

I am not persuaded that I should share his lament. Policy and 
principle indicate a different course. 

It is the very essence of commerce that merchandise shall be 
shipped the world over, without clogs, hindrance or fetters, ex- 
cept while in the hands of the possessor. If every bale of goods 
which comes to this city should, the moment it touches the wharf, 
be fettered with a long-made and unknown mortgage, the mer- 
chants of New York would look elsewhere for their correspond- 
ents. If every barrel of pork or hogshead of tobacco shipped to 
New York, at once became liable there to a previous debt of the 
consignee, with which the consignor had no part or acquaintance, 
the merchants of Louisville would look elsewhere for a market. 
If all the cities of the world were to adopt such a course, I doubt 
whether commerce would be advanced. 

I am of opinion that the mortgage is invalid, and that it was 
made for the purpose of hindering creditors in the collection of 
their debts. It is fraudulent in law, and I am not sure that it is 
not fraudulent in morals. The attachment should be sustained. 
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